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CONSTRUCTION DEFECT CLAIMS: E -".
STATUTE OF LIMITATION AND
STATUTE OF REPOSE r——mn

In an effort to curtail, control, and provide certainty in construction defect litigation, state legislatures

have enacted provisions to control the timeliness of construction defect suits through statute of CONTACT
limitation and statute of repose provisions. A “Statute of Limitation” commences at the time of discovery To learn more about how AMWINS can
of the defect or injury. As an example, a homeowner who lives in a state with a three year statute of help you place coverage for your clients,

reach out to your local AmWINS broker

limitations discovers water damage to hardwood floors resulting from a window leak has three years from B S ——

the date of discovery to file an action. In contrast, a “Statute of Repose” commences at a date certain
and acts as an ultimate bar to claims regardless of the date of discovery. The statute of repose will begin

to run at an ascertainable date set forth by statute, such as the date that title is passed or the date of Legal Disclaimer: Views expressed

" . . here do not constitute legal advice.
occupancy. Using the same example above, assuming a ten year statute of repose, if the homeowner The information contained herein is for
discovered the water damage eight years after the project was completed, the homeowner would have general guidance of matter only and
only two years to file the action. not for the purpose of providing legal

advice. Discussion of insurance policy
language is descriptive only. Every policy

Each state has enacted statute of limitation and statute of repose provisions that the builder, contractor, has different policy language. Coverage

broker and insurer should be aware. The applicable period for filing suit can vary by injury type and, afforded under any insurance policy
in some instances, the parties may limit the applicable time limitation period by contracting around it. issued is subject to individual policy
Consideration should also be given to insurance coverage after project completion. The applicable terms and conditions. Please refer to

statute of limitation and statute of repose should be considered when obtaining insurance coverage for a your policy for the actual language.

project because some carriers may not agree to provide coverage spanning the entire period of repose.
In Maryland, for example, the statue of repose bars construction defect claims after twenty years, yet
many carriers will not provide coverage beyond ten years.

Furthermore, some states impose other statutory schemes that also act to control the period for filing suit. Many states have enacted “Right to
Repair” statutes, which also set forth the applicable statute of limitation. Generally, Right to Repair statutes concern residential construction — not
commercial construction. As an example, in California, the “Right to Repair Act” imposes separate limitations. For example, Cal. Civil Code§

896 (a)(17), imposes a ten-year period commencing at the point of substantial completion in which a suit for defects in the bath, shower, and
related waterproofing systems for leaks into the wall interiors, flooring systems, or other components’ interiors may be brought. While § 896(g)
(7) imposes a one-year period commencing at the close of escrow in which a suit for drainage defects may be brought when there is damage to
external improvements, § 896 (a)(9) imposes a ten-year period commencing at the point of substantial completion for a claim of drainage defects
where there is water or soil erosion entering or contacting the structure and causing damage to another building component. The particular
statute of limitation period imposed is specific to a wide variety of defects and ranges from one year from close of escrow to ten years after
substantial completion to the component’s useful life.

Still, for actions not governed by the Right to Repair statute, California Code of Civil Procedure §§ 337.1 and 337.15 govern the timeliness of
construction defect claims in California. Section 337.1 provides a four-year statute of limitation period for construction defect actions concerning
a patent deficiency or injury to property or person arising out of a patent deficiency. The code defines a patent deficiency as a “deficiency which
is apparent by reasonable inspection.” On the other hand, § 337.15 imposes a ten year limit for a construction defect action involving a latent
deficiency or injury to property or person arising out of a latent deficiency. The ten year period commences on the date of substantial completion,
which is determined as set forth in the statute.

Below, we discuss the statute of limitation and statute of repose for construction defect litigation in several key states. The statute for each state
with respect to the governing statute of limitation is set forth in the footnote.
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ARIZONA

A claim based in contract arising out of the design, specifications, surveying, planning, supervision, testing, construction, or observation of
construction of an improvement is subject to an eight-year statute of limitation. These actions are subject to a nine-year statute of repose where
the defect is discovered or injury occurs in the eighth year after substantial completion.’

COLORADO

A claim arising out of the design, planning, supervision, inspection, construction, or observation of construction of any improvement of real
property is subject to a six-year statute of limitation. These claims are subject to an eight-year statute of repose commencing on the date of
substantial completion where the action arises in the fifth or sixth year of ownership.?

FLORIDA

A claim arising out of the design, planning, or construction of an improvement to real property is subject to a four-year statute of limitation and a
ten-year statue of repose. The statute of repose runs from the later of several dates certain (date of possession, date of issuance of a certificate
of occupancy, etc.).®

NEVADA
Effective February 24, 2015, a claim arising out of the design, planning, supervision, or observation of construction or construction is subject to a
six-year statute of repose, which commences on the date of substantial completion.*

TEXAS

A claim arising out of the design, planning, or inspection of construction of an improvement to real property or equipment attached to real
property is subject to a ten-year statute of repose. The statute of repose begins to run at the date of substantial completion of the improvement
or the beginning of operation of the equipment. This period may be extended for two years if the claimant presents a written claim for damages.®

WASHINGTON

A claim arising out of the construction, alteration, repair, design, planning, survey, engineering, etc. of improvements to real property is subject

to a six-year statute of repose that commences on the date of substantial completion.® Notably, in Washington State Major League Baseball
Stadium Public Facilities District v. Huber, Hung & Nichols-Kiewit Constr. Co. (2013) 176 Wash. 2d 502, the court refused to bar the State’s claim
even though the statute of repose had expired.

Responding in large part to the increase in construction defect litigation, the state legislatures have enacted provisions to provide certainty and to
limit the time in which a party may bring suit for a defect claim. It is important that the practitioner is aware of the applicable statute of limitation
and statute of repose for their jurisdiction” as well as the interplay of those statutes with other provisions.
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" See Ariz. Rev. Stat. Ann. § 12-552 (West 2015)

2 See Colo. Rev. Stat. § 13-80-104 (West 2015)

3 See Fla. Stat. Ann. § 95.11 (West 2015)

4 See Nev. Rev. Stat. § 11.202 (West 2015)

5 See Tex. Civ. Prac. Rem. §§ 16.008 & 16.009 (West 2015)

6 See Wash. Rev. Code. Ann §§ 4.16.310, 4.16.040 & 4.16.080 (West 2015)

7 See Ala. Code §§ 6-5-218 & 6-5-211 (West 2015); Alaska Stat. § 09.10.055 (West 2015); Ariz. Rev. Stat. Ann. § 12-552 (West 2015); Ark.
Code Ann. § 16-56-112 (West 2015); Cal. Civ. Pro. Code §§ 337.1 & 337.15 (West 2015); Colo. Rev. Stat. § 13-80-104 (West 2015); Conn.
Gen. Stat. §52-584a (West 2015); 10 Del. Code Ann. § 8127 (West 2015); D.C. Code § 12-310 (West 2015); Fla. Stat. Ann § 95.11 (West
2015); Ga. Code Ann. § 9-3-51 (West 2015); Haw. Rev. Stat. Ann. § 657-8 (West 2015); Idaho Code § 5-241 (West 2015); 735 Ill. Comp. Stat.
Ann. 5/13-214 (West 2015); Ind. Code Ann. §§ 32-30-1-5 & 32-30-1-6 (West 2015); lowa Code Ann. § 614.1, Para. 11 (West 2015); Kan. Stat.
Ann. §§ 60-511 to 60-513 (West 2015); Ky. Rev. Stat. Ann. § 413.135 (West 2015); La. Rev. Stat. Ann. § 9:2772 (West 2015); 14 Me. Rev.
Stat. Ann. § 752-A (West 2015); Md. Code Ann., Cts. & Jud. Proc. § 5-108 (West 2015); Mass. Gen. Laws Ch. 260, § 2B (West 2015); Mich.
Comp. Laws Ann. § 600.5839 (West 2015); Minn. Stat. Ann. § 541.051 (West 2015); Miss. Code Ann. § 15-1-41 (West 2015); Mo. Ann. Stat.

§ 516.097 (West 2015); Mont. Code Ann. §2-2-208 (West 2015); Neb. Rev. Stat. §25-223 (West 2015); Nev. Rev. Stat. §§11.203, 11.204, &
11.205 (West 2015); N.H. Stat. Ann. §508:4-b (West 2015); N.J. Stat. Ann. § 2A:14-1.1 (West 2015); N.M. Stat. Ann. § 37-1-27 (West 2015);
N.Y. C.PL.R. §§ 213 & 214 (West 2015); N.C. Gen. Stat. §§ 1-50 & 1-52 (West 2015); N.D. Cent. Code § 28-01-44 (West 2015); Ohio Rev.
Code Ann. §§ 126.301 & 2305.131 (West 2015); 12 Okla. Stat. Ann. § 109 (West 2015); Or. Rev. Stat. Ann. § 12.135 (West 2015); 42 Pa. Cons.
Stat. Ann. § 5536 (West 2015); R.Il. Gen. Law § 9-1-29 (West 2015); S.C. Code. Ann. § 15-3-640 (West 2015); S.D. Codified Laws §§ 15-2A-3,
15-2A-5 & 15-2A-7 (West 2015); Tenn. Code Ann. §§ 28-3-104, 28-3-105, 28-3-202 & 28-3-205 (West 2015); Tex. Civ. Prac. Rem. §§ 16.008
& 16.009 (West 2015); Utah Code §78-B-2-225 (West 2015); 12 Vt. Stat. Ann. §§ 465, 511 & 512 (West 2015); Va. Code Ann. §§ 8.01-250

& 8.01-246 (West 2015); Wash. Rev. Code. Ann. §§ 4.16.310. 4.16.040, & 4.16.080 (West 2015); W. Va. Code §§ 55-2-6a & 55-2-21 (West
2015); Wis. Stat. Ann. § 893.89 (West 2015); and Wyo. Stat. Ann. §§ 1-3-105 & 1-3-111 (West 2015).
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