
Forever Chemicals:  
Time is Running Out 
to Get Coverage for PFAS
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Last year, we warned of the potential risk exposure that forever chemicals could present to manufacturers, distributors 
and municipalities, and urged companies that produce or use per- and polyfluoroalkyl substances (PFAS) to obtain 
environmental insurance policies before carriers move to exclude PFAS from coverage. 

The following recent developments underscore the urgency for insureds to act.

CONTACT
To learn more about how Amwins can help 
you place coverage for your clients, reach 
out to your local Amwins broker. 

LEGAL DISCLAIMER
Views expressed here do not constitute legal advice. The information contained herein 
is for general guidance of matter only and not for the purpose of providing legal advice. 
Discussion of insurance policy language is descriptive only. Every policy has different 
policy language. Coverage afforded under any insurance policy issued is subject to 
individual policy terms and conditions. Please refer to your policy for the actual language.
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Maine Bans PFAS

On July 15, Maine became the first state (and won’t be the 
last) to enact a law that will ban the use of PFAS in nearly 
all products sold in the state by 2030. 

Beginning January 1, 2023, a manufacturer of a product 
for sale in Maine that contains intentionally added PFAS is 
required to submit written notification to state authorities 
including a description of the product and the purpose of 
the included PFAS. 

Certain products that have been deemed essential for 
health, safety or the functioning of society, and for which 
alternatives are not reasonably available, might be allowed.

While the full extent of PFAS contamination in Maine 
is not currently known, the law says it is anticipated to 
be widespread and will require significant resources to 
identify and remediate pollution.

EPA to Review Report of PFAS in Fracking

Also in July, the Physicians for Social Responsibility (PSR) 
published the report Fracking with “Forever Chemicals”, 
saying that records indicate oil and gas firms are using 
chemicals for fracking that have resulted in PFAS being 
injected into more than 1,200 wells since 2012. Moreover, 
the report asserts that the U.S. Environmental Protection 
Agency (EPA) approved these chemicals despite known 
concerns over PFAS.
 

The PSR report recommends actions to mitigate the 
public health risks of PFAS, including the requirement for 
gas and chemical firms to provide adequate funding for 
environmental testing, evaluation and cleanup. If water 
cleanup is impossible, the companies responsible for the 
use of PFAS should pay for alternative sources of drinking 
water, according to the report.

In a statement to The Hill, an EPA spokesperson said the 
Biden administration has made PFAS “a top priority” and 
the EPA will read the report.

DuPont Settlement Could Set Precedent 

On January 22, a $4 billion settlement was reached 
between DuPont de Nemours Inc., Chemours Co., and 
Corteva, Inc. for potential environmental liabilities related 
to PFAS pollution. 

While the agreed-upon sum of the settlement is headline 
grabbing, an article in the National Law Review says our 
attention should really be on who’s getting paid—or in this 
case, who isn’t. The settlement doesn’t resolve any present 
environmental claims. Rather, it resolves disputes among 
the three entities for shared corporate responsibility and 
sets the money aside for future claims. 

The article warns the “settlement will likely increase the 
number of PFAS remediation lawsuits at an exponentially 
higher rate than previously seen, which could likewise 
lead to an ever-growing number of diversified 
companies brought into the lawsuits.”
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https://www.insurancejournal.com/news/east/2021/08/20/628094.htm
https://www.psr.org/wp-content/uploads/2021/07/fracking-with-forever-chemicals.pdf
https://www.natlawreview.com/article/4-billion-pfas-settlement-why-downstream-commerce-companies-should-be-wary


What You Can Do Now

First and foremost, retailers should advise insureds—especially 
manufacturers, distributors and municipalities—about their potential 
exposure and the evolving legal landscape. Environmental coverage 
should be obtained now while it is still available.

Insurance is written on a case-by-case basis, so companies that produce 
or use PFAS should make themselves attractive to carriers by showing 
risk mitigation approaches, such as:  

	− Proactively identifying areas of potential contamination and 
aggressively monitoring those sites to make sure groundwater is not 
polluted. 

	− If pollution is found, proactively remediating contamination to reduce 
or prevent liability litigation.

	− Researching alternatives to using PFAS in products to mitigate future 
risk exposures. 

Also, companies with environmental concerns that pre-date 1985 should 
spend some time analyzing old property and liability forms for possible 
existing pollution coverage. The insurance industry didn’t start broadly 
excluding pollution from policies until 1985.

Ultimately, the best approach for insureds is a responsible, proactive 
commitment to risk mitigation and obtaining the best coverage available 
for their specific situation.
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